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Donnie Sweazey, Pro Se
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IN THE UTAH COURT OF APPEALS
Donnie Sweazey
Plaintiff and Appellant
Case No. 2005 0584-CA
Vs.

Category No.

Flying J, Inc.
Defendant and Appellee

BRIEF OF PLAINTIFF - APPLELLANT

JURISDICTION OF THE COURT OF APPEALS
Jurisdictional authority is conferred upon the Utah Court of Appeals pursuant to §
78~2a-3(2) Utah Code Annotated.
STATEMENT OF THE ISSUES
1. Did the trial court violate the Appellant's right to a jury trail when it
commenced with a bench trial?
2. Did the Appellee's Attorneys violate the Appellants rights as affirmed by
the bankruptcy court?
3. Did the trail court abuse its discretion by allowing Morrison and Morrison
to withdraw as counsel for the Appellant?
4. Did the judge show bias against the Appellant during the trial and prior
proceedings?
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DETERMINATIVE CONSTITUTIONAL PROVISIONS, STATUTES,
RULES, ETC
Constitution of the United States of America, Amendment 7 (Civil Trials)
In suits at common law, where the value in controversy
shall exceed twenty dollars, the right of trial by jury shall be
preserved..,.
NATURE OF THE CASE
This case is a personal injury suit brought against Flying J Travel Plaza for
negligence by counsel retained by Donnie Sweazey on October 7,1999 in the Third
District Court for Salt Lake County, State of Utah, case number 990909999.
STATEMENT OF PROCEEDINGS
On October 7,1999 this case was filed, the demand for a jury trail was made,
Judge Glenn K. Iwasaki was assigned, and the fees for filing and jury were paid in ML
On January 8,2002 the Appellant was late for a scheduling conference and the judge
awarded Flying J's counsel $250 for appearing even though there had been times prior
that the Appellant had appeared for meetings that the Flying J's counsel had not with the
same excuse, yet the Appellant had never been awarded any money just for showing up.
Creating an issue that prolonged the proceeding because the Appellant was unable to file
any motions until the $250 dollars had been paid to the other attorney. Once the
Appellants bankruptcy had been filed listing Flying J and its counsel as debtor this case
was supposed to be on hold pending the decision of the bankruptcy court, however during
this time the Appellee got the Appellants wages thrown out at a hearing the Appellant
never received notice of. On February 26,2003 a readiness for trial was filed the court
just waiting for proof of the bankruptcy filing. At the January 12,2004 hearing for the
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Defendants Motion to Dismiss the Appellant was told that if he didn't retain counsel the
case would be dismissed. On February 13, 2004 William Morrison was entered in as
counsel for the Appellant. Then on August 2,2004 the oflfice of Morrison and Morrison
was allowed to withdraw as counsel and the trail dates were set.
DISPOSITION AT TRIAL
This is an appealfromthe decision of the Honorable Glenn K. Iwasaki, Third
District Court for Salt Lake County, State of Utah entered in the Judgment and Order
Dismissing Action with Prejudice signed on May 31,2005.
SUMMARY OF THE ARGUMENT
The rights of the Appellant were violated several times over the course of these
proceedings as the judge allowed counsel for the Appellant to withdrawfromthe case
without proper notice to the Appellant, disregarded the Appellants request for jury trail,
allowed the Appellee to circumvent bankruptcy law, and by not showing impartiality
during trial.
ARGUMENT
The appellant's right to a trail infrontof a jury of his peers is preserved by the
United States Constitution Amendment 7
In Suits at common law, where the value in controversy
shall exceed twenty dollars, the right of trial by jury shall be
preserved....

and the Utah Code of Civil Procedure Rule 38(a). The demand was made in accordance
with Utah Code of Civil Procedure Rule 38(b)
Any party may demand a trial by jury of any issue triable of right by a jury by paying the
statutory jury fee and serving upon the other parties a demand therefore in writing at any
time after the commencement of the action and not later than 10 days after the service of
the last pleading directed to such issue. Such demand may be endorsed upon a pleading
of the party.
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All the way through the course of this case it was supposed to be a jury trial It wasn't
until August 2, 2004 that it was changed to a bench trail which is the same day that the
counsel was allowed to withdraw and the Appellee's obligation to serve the Appellant
with a Notice to Appear or Appoint Counsel was waived. The fact that Morrison and
Morrison was allowed to withdraw as council was an abuse of the courts discretion and
violates Utah Rules of Civil Procedure 74(a)(b)
a) If a motion is not pending and a certificate of readiness for trial has not been filed, an
attorney may withdraw from the case by filing with the court and serving on all parties a
notice of withdrawal. The notice of withdrawal shall include the address of the attorney's
client and a statement that no motion is pending and no certificate of readiness for trial
has been filed. If a motion is pending or a certificate of readiness for trial has been filed,
an attorney may not withdraw except upon motion and order of the court. The motion to
withdraw shall describe the nature of any pending motion and the date and purpose of any
scheduled hearing.
(b) If an attorney withdraws, dies, is suspendedfromthe practice of law, is disbarred, or is
removed from the case by the court, the opposing party shall serve a Notice to Appear or
Appoint Counsel on the unrepresented party, informing the party of the responsibility to
appear personally or appoint counsel. A copy of the Notice to Appear or Appoint Counsel
must be filed with the court. No further proceedings shall be held in the case until 20 days
after filing the Notice to Appear or Appoint Counsel unless the unrepresented party waives
the time requirement or unless otherwise ordered by the court.

and the Rules of Professional Conduct lJ6(a)(l),(b)(l)
(a) Except as stated in paragraph (c), a lawyer shall not represent a client or, where
representation has commenced, shall withdraw from the representation of a client if:
(a)(1) the representation will result in violation of the rules of professional conduct or other
law;
(b) Except as stated in paragraph (c), a lawyer may withdraw from representing a client if.
(b)(1) withdrawal can be accomplished without material adverse effect on the interests of
the client;...

A certificate of readiness for trail had already beenfiledand the meeting on August 25
2004 set all the trail dates. Therefore if Utah Rules of Civil Procedure 74(a)(b) were
violated than the Rules of Professional Conduct Rule LI 6(a)(1), declining or terminating
representation, would apply. The Fact that without counsel the Appellant was Pro Se at
trail was detrimental to his case. The Appellant was unable to adequately present the facts
7

of his case, control or question witnesses, or object and defend his case against opposing
counsel thus not meeting the burden of proof to prevail. According to the Rules of
Professional Conduct 1.16(b)(1) counsel can not withdraw if it will materially adversely
effect the interests of the client and the Appellant being Pro Se at trail was a foreseeable
situation that clearly was not in the best interests of the client. On April 6, 2005 at the
commencement of the trail proceeding Judge Iwasaki instructed counsel to determine if
the case could be dismissed based on the a $3000 dollar threshold. When it was proved
that the Appellant had meet the $300*1 \U »llai threshold the trail did continue on, but the
fact that the judge was instructing the opposing counsel in how to dismiss the case shows
bias and predisposition against the Appellant which may have influenced prior decisions
during the proceedings. The Code of Judicial Conduct Canon 2 cleariy states that a judge
shall avoid impropriety and the appearance of impropriety in all activities.
Canon 2. A judge shall avoid impropriety and the appearance of impropriety in all
activities.
(A) A judge shall respect and comply with the law and should exhibit conduct that
promotes public confidence in the integrity and impartiality of the judiciary.
B. A judge shall not allow family, social, or other relationships to influence the judge's
judicial conduct or judgment. A judge shall not lend the prestige of the judicial office to
advance the private interests of others; nor shall a judge convey or permit others to
convey the impression that they are in a special position to influence the judge. A judge
shall not testify voluntarily as a character witness but may provide honest references in
the regular course of business or social life.

The blatant show of prejudice and the knowledge thai M< n i IISUII, the counsel for the
Appellant, and Judge Iwasaki were college buddies shadows the earlier decision to allow
counsel to withdrawfromthe case. So even if Judge Iwasaki was impartial his actions
still have the appearance of impropriety. In the Judgment and Order Dismissing Action
without Prejudice the court awarded Flying J $741.63. The Memorandum of Costs
identifies $673.13 as cost for a deposition taken on May 2,2000. In February 2003 the
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Appellant filed a Chapter 7 Voluntary Petition in the U.S. Bankruptcy Court for the
District of Utah and an Order Discharging Debtors was entered on June 17, 2003. Both
Flying J and their Counsel were listed as debtors and therefore any expenses incurred by
them prior to June 17,2003 are discharged and can not be collected without violating the
Appellants rights, United States Bankruptcy Code § 727 of title 11. Citations from the
back of the Discharge of Debtor Notice state
The discharge prohibits any attempt to coHectfromthe debtor a debt that has been
discharged. For example, a creditor is not permitted to contact a discharged debtor by
mail, phone, or otherwise, to file or continue a lawsuit, to attach wages or other property,
or take any other action to collect a discharged debtfromthe debtor. A creditor who
violates this order can be required to pay damages and attorney's fees to the debtor.

The court was fully aware of the Appellants bankruptcy situation and further discharge.
Conclusion
WHEREAS, had the Appellants counsel continued through trail in front of a jury with
impartiality from the Judge the outcome of this case probably would have had a different
outcome Mused on the discrepancies and violations laid out in this brief the Appellant
requests that the Court of Appeals rescind the judgment and send this case back to the
Third District Court for a new trial with a new judge, enforce the discharge of debtor by
disallowing Flying J's request for deposition costs, and/or granting other relief as seen fit.
Respectfully Submitted on this 27th day of December 2005
/

DonnieSweazey, P r o S e / /
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Certificate of Mailing or Delivery
I, Donnie Sweazey, certify that on December 27, 2005 I served a copy of this Brief of
Plaintiff- Appellant upon James K. Tracy, the counsel for the Appellee in this matter, by
mailing the document byfirstclass mail to the following address:
James K. Tracy
Attorney for Flying J, Inc
1000 Kearns Bldg
136 South Main St.
Salt Lake City, UT 84101
This certificate is dated December 27,2005.
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ADDENDUM
Case No. 2005 0584-CA

1. Minute Entry Case No. 990909999 Dated May 31,2005.
2. Motion For Reconsideration Case No. 990909999 Dated May 12,2005.
3. Judgment And Order Dismissing Action With Prejudice Case No. 990909999
Dated April 13,2005.
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990909999

PAGE 2

MINUTE ENTRY

fft(/Of
DISTRICT COURT JUDGE

GKI/jmb

CERTIFICATE OF NOTIFICATION
I certify that a copy of the attached document was sent to the
following people for case 990909999 by the method and on the date
specified.
METHOD
Mail

Mail

Dated this &

NAME
DONNIE R SWEAZEY
PLAINTIFF
3460 South 500 West
South Salt Lake, UT 84115
JAMES K TRACY
ATTORNEY DEF
1000 KEARNS BUILDING
13 6 S MAIN ST
SALT LAKE CITY UT 84101

day of

Deputy Court

IN THE THIRD JUDICIAL DISTRICT COURT
SALT LAKE COUNTY, STATE OF UTAH
DONNIE R. SWEAZEY

MINUTE ENTRY
Plaintiff

Case No. 990909999
JUDGE GLENN K. IWASAKI

vs

Date: MAY 31, 2005

PLYING J, INC.
Defendant

THE COURT HAS REVIEWED DEFENDANT'S SUBMITTED PROPOSED
JUDGMENT AND ORDER, PLAINTIFF'S OBJECTION AND MOTION FOR
RECONSIDERATION, DEFENDANT'S RESPONSE, THE SECOND NOTICE TO
SUBMIT AND RULES AS FOLLOWS:
1.

MOTION TO RECONSIDER IS DENIED.

2.

PLAINTIFF'S OBJECTIONS TO THE PROPOSED JUDGMENT AND

ORDER ARE DENIED.
3.

COURT SIGNED SUBMITTED JUDGMENT AND ORDER ON MAY 31,

2005.
THIS SIGNED MINUTE ENTRY WILL BE THE ORDER OF THE COURT ON
THESE ISSUES.

DATED THIS 31ST DAY OF MAY, 2005.

3,

Based upon Flying J's Memorandum of Costs and supporting affidavit, Flying J is

awarded $741.63 in costs pursuant to Rule 54(d) of the Utah Rules of Civil Procedure, and
judgment is hereby entered against Donnie Sweazey in favor of Flying J, Inc. in the amount of
$741.63, together with post-judgment interest at the statutory rate.
DATED this

,2005
THE COURTS

Judge Glenn K. Iw;
Third District Court Judge

CERTIFICATE OF SERVICE
I hereby certify that on the 13th day of April, 2005 a true and correct copy of the
foregoing JUDGMENT AND ORDER DISMISSING ACTION WITH PREJUDICE was
served upon the following by depositing a copy of the same in the United States mail, first class
postage prepaid, addressed as follows:
Donnie Sweazey
3460 South 500 West
South Salt Lake City, UT 84115

court concludes that Flying J was in no event more negligent that Sweazey with regard to the
incident.
7.

Sweazey's actions constituted an assumption of the risk and were unreasonable

given that there was no risk of explosion from the leaking propane and the open and obvious
danger of potentialfrostbitepresented by the leaking propane being released from the loose
connection.
8.

Sweazey's actions were therefore negligent.

9.

Sweazey has failed to prove that Flying J was more negligent than he was with

regard to the incident.
10.

Sweazey, therefore, cannot prevail upon his negligence claim against Flying J

pursuant to U.C.A. § 78-27-38(2).
11.

Furthermore, even if Flying J had been more negligent than Sweazey, Sweazey

has failed to prove that any action of Flying J was the proximate cause of injury to his hands.
12.

The court concludes that the proximate cause of any injury to Sweazey was

Sweazey's own actions by voluntarily reaching into the leaking propane for one second.
13.

In addition, Sweazey failed to present evidence showing that he suffered medical

injuries caused by his exposure to the leaking propane.
JUDGMENT AND ORDER OF DISMISSAL
Based on the foregoing Findings of Fact and Conclusions of Law, the Court enters the
following Judgment and Order,
1.

No cause of action is entered against the Plaintiff Donnie Sweazey.

2.

Plaintiff Sweazey's claims are hereby dismissed with prejudice.

41.

The June 17, 2003 Order Discharging Debtors discharged all of Plaintiff s

medical expenses that Sweazey alleged he incurred as a result of his alleged injury.
CONCLUSIONS OF LAW
1.

Utah Code Ann. § 78-27-38(2) provides that a "person seeking recovery may

recover from any defendant or group of defendants whose fault, combined with the fault of
persons immune from suit, exceeds the fault of the person seeking recovery prior to any
reallocation of fault made under Subsection 78-27-39(2)."
2.

Utah Code Ann. § 78-27-37(2) expressly defines "fault" to include "assumption of

the risk."
3.

Both assumption of risk and contributory negligence are founded on unreasonable

conduct. Each concept focuses on a different aspect of unreasonableness in the face of a risk of
harm. A plaintiffs failure to foresee a danger which a reasonable person acting in a prudent
manner would have foreseen is designated negligent conduct. Assumption of risk designates
conduct of a person who unreasonably takes a known and appreciated risk. Assumption of risk,
as that term is used in § 78-27-37, is a voluntary and unreasonable exposure to a known danger.
4.

After consideration of the evidence presented at trial, the Court concludes that

Flying J was not negligent with regard to the leaking propane incident on December 9,1997.
5.

The leaking of propane is a usual and customary occurrence in the propane filling

industry and Flying J's actions were not unreasonable and did not constitute a breach of any duty
owed to Sweazey.
6.

Further, even if an appellate court were to disagree with the trial court's

conclusion that Flying J was not negligent with regard to the December 9,1997 incident, the trial

32.

Sweazey produced evidence of medical bills that he claimed he incurred as a

result of exposure to the leaking propane that amounted to no more than $514.17.
33.

Sweazey claimed that he incurred additional amounts for testing, the results of

which revealed no objective evidence of injury to his hands, in the amount of no more than
$1,097.
34.

Sweazey also claimed that he incurred expenses related to expert reports that were

not admitted at trial in the amount of $303.50.
35.

Sweazey presented no evidence that any of the medical services he received were

necessary to treat any injury that he obtained from his hands being exposed to the leaking
propane for a period of one second.
36.

The medical bills presented by Sweazey contained no detail that would allow the

Court to determine the exact nature of the services provided to Sweazey.
37.

The medical bills presented by Sweazey also included amounts for services that

were totally unrelated to any condition complained of relating to his hands.
38.

Any pain that Sweazey experienced after his exposure to the leaking propane was

adequately treated with over-the-counter pain medication such as Advil and he had no problems
with pain after the first six months after the accident.
39.

Sweazey has been able to return to normal activity, doing almost everything

around the house that he needs to do.
40.

On or about February 24, 2003, Plaintiff filed a Chapter 7 Voluntary Petition in

the U.S. Bankruptcy Court for the District of Utah and an Order Discharging Debtors was
entered on June 17, 2003.

22.

Medical testing never revealed any objective evidence of injury to Sweazey's

23.

According to Sweazey's treating physician, Dr. Stephen Morris, any injury to

hands.

Sweazey's hands was minor and trivial.
24.

The only injury alleged by Sweazey to his hands was to the mid-lateral area (the

sides of the middle portion) of his index finger and thumb on both hands.
25.

Medical examinations of Sweazey's hands on the day of the incident showed that

all extremities were warm without any obvious thermal injuries.
26.

Obvious thermal injuries would have been expected if Sweazey had sustained

serious injury to his hands.
27.

Sweazey reported "some" subjective numbness in his index finger and thumb,

meaning that the only evidence of such numbness was Sweazey's own account of the numbness.
Such numbness was not proven by objective medical evidence.
28.

Liquid propane dissipates into the atmosphere immediately upon release, making

it impossible for liquid propane to remain in liquid form on a person's hands.
29.

The temperature of propane upon its release into the atmosphere is negative 44

degrees Fahrenheit.
30.

Exposure to leaking propane at negative 44 degrees Fahrenheit for one second

could not cause severe or permanent injury to Sweazey's hands.
31.
frostbite.

Exposure to leaking propane for a short period of time may cause, at most, minor

10.

The propane filling equipment used in the industry and at the Flying J station

during the December 9,1997 incident employs the use of a shut-off lever on the filling nozzle
that can easily be turned off with a quick motion of the hand.
11.

Sweazey did not allow the Flying J attendant time to shut off the flow of propane

prior to Sweazey inserting his hands into the leaking propane.
12.

The Flying J attendant did not request assistance from Sweazey.

13.

Utah law requires a person to be trained and licensed to dispense propane.

14.

Sweazey was neither trained nor licensed to dispense propane.

15.

The Flying J propane filling station was located in an open, well ventilated area.

16.

Propane does not present an explosion hazard in unconfined areas such as the

Flying J propane filling station at issue in this case.
17.

There was no evidence that anyone was smoking in the area of the propane filling

18.

Even if there were such evidence, propane requires an open flame to ignite and

station.

cannot be ignited from a cigarette.
19.

There was no evidence of any ignition source that could have ignited leaking

propane.
20.

Even if an ignition source were present, there was no risk of explosion from the

leaking propane in the open area because propane dissipates immediately into the atmosphere
and is not concentrated enough in an open area to ignite and explode.
21.

Sweazey later complained of thermal injuries to his hands that he believed were

caused by the contact with the escaping propane.

FINDINGS OF FACT
L

On December 9,1997, Sweazey took four propane tanks (two 25 gallon tanks, 1

ten gallon tank, and 1 five gallon tank) to the Flying J store at 2100 South and 900 West, Salt
Lake City, Utah, to be filled with propane.
2.

The Flying J attendant, Nancy Beahm, attached the propane dispenser nozzle to

one of Sweazey's tanks.
3.

During the filling process, propane sprayed out from the connection.

4.

The customer, Sweazey, who was standing two to three feet awayfromthe tank

being refilled, reached forward with his bare hands and tightened the connection.
5.

Sweazey was not wearing gloves when he inserted his hands into the leaking

propane.
6.

The actual amount of time that Sweazey's hands were in the leaking propane was

approximately one second.
7.

It is usual and customary in the propane filling industry that some amount of

propane unavoidably and routinely escapes into the atmosphere during the propane filling
process.
8.

It is standard and customary in the propane industry that customers are not to

become involved in the tank filling process.
9.

When propane leaks during thefillingprocess, normal procedure is for the

attendant to shut off the flow of propane and then tighten the connection.

James K. Tracy (#6668)
Patrick S. Malone (#8914)
MABEY & MURRAY LC
1000 Keams Building
136 South Main Street
Salt Lake City, UT 84101
Telephone: (801) 320-6700
Facsimile: (801) 359-8256
Attorneys for Defendant Flying J, Inc.

"^DISTRICT COURT
Third Judicial District

IN THE THIRD JUDICIAL DISTRICT COURT
FOR SALT LAKE COUNTY, STATE OF UTAH

DONNTfi R. SWEAZEY,
. „
Plaintiff,

I JUDGMENT AND ORDER DISMISSING
ACTION WITH PREJUDICE

v.
I
FLYING J, INC.,
Defendant.

Case No. 990909999
Judge Glenn K. Iwasaki

This matter came before the Court for trial on April 6, 2005. Plaintiff represented
himselfpro se at the trial. Defendant Flying J, Inc. ("Flying J") was represented by James K.
Tracy and Patrick S. Malone. After considering all of the evidence presented by the Plaintiff and
the Defendant, considering closing arguments, reviewing the law on this matter, and for good
cause appearing, the Court makes the following findings of fact, conclusions of law, judgment
and order:
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